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PREFACE 


The Special Subcommittee on Government Information was char- 
tered on June 9, 1955, by Congressman William L. Dawson, chairman 
of the Committee on Government Operations of the House of Repre- 
sentatives. He directed the subcommittee to study charges that Fed- 
eral executive and independent agencies have withheld pertinent and 
timely information from the Congress, the press, and the public. His 
chartering letter to Congressman : John KE. Moss, subcommittee chair- 
man, stated that the subcommittee’s study was to cover the operations 
of “the executive branch of the Government at all levels” to determine 
the “efficiency and economy of such operation in the field of informa- 
tion * * *.” He stated that the subcommittee’s reports should “fully 
and frankly disclose any evidence of unjustifiable suppression of in- 
formation or distortion or slanting of facts” and era that the 
subcommittee was to “seek practicable solutions for such shortcom- 
ings, and remedies for such derelictions, as you may find and report 
your findings to the full committee with recommendations for action” 
(subcommittee hearings, p. 2). 

A major part of the careful study of Federal information practices 
ordered by Congressman Dawson has been devoted, during the past 3 
years, to the investigation of scores of specific complaints : against the 
withholding of timely and pertinent information by Federal execu- 
tive and independent | agencies. The results of the investigation so far 
are set forth in five reports adopted by the full committee (H. Rept. 
2947, 84th Cong., 2d sess.; H. Rept. 157, 85th Cong., Ist sess.; and 
H. Repts. 1619, 1884, and 2 578, s5thiC ong., 2d sess.). 

In addition to the ree ommendations for improvement of Federal 
information practices contained in these reports, the subcommittee 
has participated in a number of legislative developments. Some of 
these developments are covered in reports on the subcommittee’s activi- 
ties adopted by the full committee; others are included in broad legis- 
lative reports ‘from various other committees of the House of Repre- 
sentatives. ‘This committee print is designed to bring together, in one 
convenient document, the important legislative developments affecting 
freedom of Federal information during the 85th Congress. 
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FREEDOM OF INFORMATION LEGISLATION 
DURING THE 8TH CONGRESS 


I. LyrrRopuctTion 


In a democratic society the people have a basic right to information 
about their government. Without free access to information, the 
guaranties of other freedoms would be mere hollow phrases in the 
Bill of Rights, for the freedoms could be abrogated in secret by those 
clothed in the brief authority of government. 

Like other rights, however, the right to know is not absolute. No 
one denies, for instance, that military plans or details of weapons 
systems must be shrouded in the strictest secrecy. But the authority 
to govern stems from the people; therefore the right to know can be 
qualified or amended only with the consent of the governed. 

Unfortunately, officials of the executive branch of the Federal Gov- 
ernment violate this fundamental principle time and time again. 
Instead of justifying their need for secrecy by seeking clear statutory 
authority, Federal officials too often have withheld public informa- 
tion merely because they believe that they, and they alone, know 
what is best for the public to know about the Government. Such 
abuses by Federal officials have been documented in a series of re- 
vorts by the House Committee on Government Operations, based on 
leasing and studies by the Special Subcommittee on Government In- 
formation during the past 3 years. 

The gradual abridgment of a public right by executive officials 
has been aided, in part, by the vagueness of law in some cases. The 
right of access to Government information was obviously so funda- 
mental that the Congress apparently has felt in the past that the 
right should need no statutory protection. The situation which has 
evolved was explained succinctly at the subcommittee’s first hearing 
by Dr. Harold L. Cross, foremost legal expert on access to Government 
information : 

On the face of the law as it stands, a vast area of Federal public business 
is none of the public’s business except as officialdom is disposed to be gracious. 
The courts, bereft of authority to decide what is just, must stand aside as a 
band of silent men. * * * Congress, too, has been a band of silent men as to 
what is “confidential,” what is “national public interest,” what is the status 
of executive branch papers vis-a-vis the right of the legislative branch and of 
the people to know (subcommittee hearings, p. 11). 

Congress no longer is a “band of silent men.” As the extent of 
excessive secrecy in the Federal Government has been unfolded in 
subcommittee hearings, the 85th Congress has acted to protect the 
right of access to information in specific areas. The action ranged 
from abolishing an agency created by the executive branch to censor 
nonsecurity information, to enactment of the first Federal law aimed 
solely at freedom of information. Action by the 85th Congress also 


1 








2 FREEDOM OF INFORMATION LEGISLATION 


included the enactment of a new law removing restrictions on infor- 
mation about tax-exempt organizations and the blocking of an attempt 
by the executive branch to throttle military leaders who are directed 
by law to give their expert opinions to Congress. The congressional 
intention that the basic democratic right to information must be 
preserved also was made clear by strong, positive information pro- 
visions which the 85th Congress included in laws setting up new 
agencies and programs of the Federal Government. 

Action by the Congress in specific areas of information does not 
mean, however, that Federal officials are free to set themselves up 
as censors in areas where the law may be silent. The right to know 
still is fundamental, and the following legislative developments during 
the 85th Congress stand as a warning to those executive officers who 
continue to worship at the shrine of secrecy : 


Il. Tue IntTent or ConGrREss 
A, TAX-EXEMPT ORGANIZATIONS 


In hearings before the Special Subcommittee on Government Infor- 
mation in November 1955, Under Secretary of the Treasury H. Chap- 
man Rose testified that the Treasury Department— 


* * * will sponsor legislation at the next session of the Congress to permit ap- 
plications for tax-exempt status to be opened to inspection by the public. 


No action followed, however. The year-long correspondence on this 
subject during 1956 may be found in House Report 157, 85th Congress, 
1st session, pages 23-26. 

In 1957, the subcommittee again pressed the Treasury to make good 
on its 1955 promise: 


Houses OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOM MITTEE 
OF THE COMMITTEE ON GOVERN MENT OPERATIONS, 
Washington, D.C., January 29, 1957. 
Mr. Frep C. Scrisner, Jr., 
General Counsel, Department of the Treasury, 
Washington, D.C. 


Dear Mr. Scrisner: In your letter of October 15, 1956, relative to the avail- 
ability for public inspection of applications for tax-exempt organizations, you 
advised that this was contained in an overall revision of Subchapter F: Exempt 
Organizations. 

It is also noted from your letter that “the Internal Revenue Service, which 
received the comments and protests and conducted the hearings, has reported 
that the comments and testimony received did not touch upon the question of 
inspection by the public of applications for tax-exempt status.” 

As you know, Assistant Secretary H. Chapman Rose, in a public statement 
before this subcommittee, stated that ‘the Treasury will sponsor legislation at 
the next session of Congress to permit applications for tax-exempt status to be 
opened to inspection by the public.” 

The subcommittee would now like to receive a copy of the proposed legisla- 
tion affecting this subject matter, or any regulation issued or to be issued by 
the Treasury Department on this subject matter. More than 16 months have 
elapsed since Mr. Rose made his statement, and we would now like to know 
when definite action is going to be taken along this line. 

According to the best information we have been able to obtain from the 
Treasury Department, the necessity for legislation on this subject is based 
solely on verbal advice given the Treasury Department by the Department of 
Justice. I would like to have confirmation of this fact, since you state in your 
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letter of October 15, 1956, “but have been advised that we are not authorized 
to do so under the law as it now stands.” 

I would like to have a detailed explanation setting forth reasons justifying the 
necessity for legislation. 

It is interesting to note that none of the many groups and organizations the 
Internal Revenue Service contacted concerning subchapter F saw fit to com- 
ment on this matter. 

An immediate response to this letter will be appreciated. 

Sincerely, 
JOHN E. Moss, Chairman, 


THE GENERAL COUNSEL OF THE TREASURY, 
Washington, D. C., February 21, 1957. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: I have your letter of January 29, 1957, in answer to 
my letter to you of October 15, 1956. Both letters are concerned with the public 
disclosure of applications for exemption of tax-exempt organizations. You have 
requested that there be forwarded to you any regulation issued or to be issued 
by the Treasury Department on this subject matter. I enclose herewith tentative 
regulations under subchapter F which were published in 1956 and which were 
thereafter open to comment by interested parties. 

Comments were received and these proposed regulations have been under 
careful study both in the Internal Revenue Service and in the Treasury Depart- 
ment, but regulations in final form have not as yet been completed. In addition, 
since I wrote to you last fall, the Secretary of the Treasury has appeared 
before the Mills subcommittee of the Ways and Means Committee to testify, 
together with other representatives of the Treasury and of the Internal Revenue 
Service, on various problems which are present in the entire area involving 
tax-exempt organizations. 

As you pointed out in a letter which you wrote to me last October, the provi- 
sions of the Internal Revenue Code having to do with exempt organizations fall 
under the jurisdiction of the House Ways and Means Committee and the Senate 
Finance Committee. We have been working with Chairman Jere Cooper, of the 
House Ways and Means Committee, and with Congressman Wilbur Mills, chair- 
man of a special subcommittee, on these particular problems and have conferred 
with them concerning the legislative problems involved in presenting and 
securing the passage of legislation affecting the status of applications filed by 
organizations requesting tax-exempt status. As has been indicated to you in 
our previous correspondence, it was the conclusion of the Treasury Department, 
because any matter involving changes in provisions of the Internal Revenue Code 
may well involve more than one portion of the code, that legislation authorizing 
the inspection of returns should be submitted following completion of the work 
which has been going forward on various aspects of Subchapter F: Exempt 
Organizations, and after consultation with members of the Ways and Means 
Committee. 

Your letter also asks for reasons justifying the necessity for legislation. 

An Executive order would be required before public inspection could be per- 
mitted. On August 10, 1953, this Department prepared for submission to the 
President a draft of Executive order to be issued under section 55 of the Internal 
Revenue Code of 1939 which would have opened applications of tax-exempt 
organizations to public inspection. In accordance with established procedure 
the proposed Executive order was sent to the Department of Justice for legal 
clearance. The Department of Justice did not feel that the provisions of the 
Internal Revenue Code of 1939 permitted it to approve the requested executive 
order. Representatives of the Treasury and of the Justice Department held 
several conferences on the matter and the Attorney General notified the Secre- 
tary of the Treasury in writing that substantial doubts had arisen concerning 
the authority to make the disclosures. Thereafter we were finally advised that 
the Department of Justice had concluded not to clear the draft of our order for 
forwarding to the President. 

32180—58 
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As stated above, the Treasury is not free to make aplications for tax-exempt 
status public without an Executive order and we do not have the legal sanction 
for the issuance of such order. 

I regret the delay in placing this reply in your hands. A small part of it is due 
to a very enjoyable trip which I recently had to your great State of California ; 
in fact, to the city of Sacramento. 

Sincerely yours, 
FRED C. SCRIBNER, Jr., 
General Counsel. 


When further delays occurred, the Special Subcommittee on Gov- 
ernment Information informally "discussed the problem with the Sub- 
committee on Internal Revenue Taxation of the House Committee 
on Ways and Means, where this matter already was under considera- 
tion. Thereafter, the Ways and Means Subcommittee, under the 
chairmanship of Congressman Wilbur D. Mills, of Arkansas, in- 
cluded.a public-inspec tion provision in the technical tax-revision bill, 
H. R. 8381. The bill was passed by the House on January 28, 1958, 
and by the Senate on August 12, 1958. The Senate report on the 
measure sets forth in definite terms the intent of the Congress: 


Your committee agrees with the House that making the applications available 
to the public will provide substantial additional aid to the Internal Revenue 
Service in determining whether organizations are actually operating in the 
manner in which they have stated in their applications for exemptions (S. Rept. 
1983, July 28,1958. Italic added). 


The requirement that information which served as a basis for grant- 
ing tax exemption should be made available to the public became part 
of the Technical Amendments Act of 1958, Public Law 85-866. The 
Treasury Department estimated there were well over 100,000 organiza- 
tions affected by the new information provision and took ste ps to open 
the tax-exemption files to the public by November 3, 1958. Following 
is the pertinent section of the new law: 

SEC. 75, PUBLICITY OF EXEMPT ORGANIZATION INFORMATION. 


(a) Pusiicrry Requrirep.—Section 6104 (relating to publicity of information 
required from certain exempt organizations and certain trusts ) is amended— 
(1) by striking out “The information” and inserting in lieu thereof: 
“(b) INSPECTION OF ANNUAL INFORMATION RETURNS. The information’; and 
(2) by inserting after the heading of such section the following new 
subsection: 
“(a) INSPECTION OF APPLICATIONS FOR TAx EXEMPTION.— 
(1) PUBLIC INSPECTION. 
(A) IN GENERAL.—If an organization described in section 501 (c) or 
(d) is exempt from taxation under section 501 (a) for any taxable year, 
the application filed by the organization with respect to which the Sec- 
retary or his delegate made his determination that such organization was 
entitled to exemption under section 501 (a), together with any papers 
submitted in support of such application, shall be open to public inspec- 
tion at the national office of the Internal Revenue Service. In the case 
of any application filed after the date of the enactment of this sub- 
paragraph, a copy of such application shall be open to public inspection 
at the appropriate field office of the Internal Revenue Service (deter- 
mined under regulations prescribed by the Secretary or his delegate). 
Any inspection under this subparagraph may be made at such times, and 
in such manner, as the Secretary or his delegate shall by regulations 
prescribe. After the application of any organization has been opened 
to public inspection under this subparagraph, the Secretary or his dele- 
gate shall, on the request of any person with respect to such organization, 
furnish a statement indicating the subsection and paragraph of section 
501 which it has been determined describes such organization. 
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“(B) WITHHOLDING OF CERTAIN INFORMATION.—Upon request of the 
organization submitting any supporting papers described in subpara- 
graph (A), the Secretary or his delegate shall withhold from public 
inspection any information contained therein which he determines relates 
to any trade secret, patent, process, style of work, or apparatus, of the 
organization, if he determines that public disclosure of such information 
would adversely affect the organization. The Secretary or his delegate 
shall withhold from public inspection any information contained in 
supporting papers described in subparagraph (A) the public disclosure 
of which he determines would adversely affect the national defense. 

(2) INSPECTION BY COMMITTEES OF CONGRESS.—Section 6103 (d) shall apply 
with respect to— 

“(A) the application for exemption of any organization described in 
section 501 (c) or (d) which is exempt from taxation under section 501 
(a) for any taxable year, and 

“(B) any other papers which are in the possession of the Secretary 
or his delegate and which relate to such application, as if such papers 
constituted returns.” 

(b) ANNUAL INFORMATION WitH Respect To Torat CONTRIBUTIONS.—Section 
6033 (b), (relating to returns by certain exempt organizations) is amended by 
striking out “and” at the end of paragraph (6), by striking out the period at the 
end of paragraph (7) and inserting in lieu thereof a comma and the word “and”, 
and by adding after paragraph (7) the following new paragraph : 

(8) the total of the contributions and gifts received by it during the 
year.” 

(c) ErrecrIve DATE—The amendments made by subsection (a) shall take 
effect on the 60th day after the day on which this Act is enacted. The amend- 
ments made by subsection (b) shall apply to taxable years ending on or after 
December 31, 1958. 


B. THE NATIONAL AERONAUTICS AND SPACE AGENCY 


On July 29, 1958, the 85th Congress created a new civilian agency 
of government called the National Aeronautics and Space Adminis- 
tration. The legislation included a section entitled “Access to Infor-_ 
mation” which specifically guarantees the right of the public and the’ 
Congress to information developed by the new agency. 

Early in May 1958, Congressman John W. McCormack, chairman 
of the Select Committee on Astronautics and Space Exploration, and 
Congressman John E. Moss, chairman of the Special Subcommittee 
on Government Information, conferred about an information section 
to be incorporated in legislation creating the new space agency. Asa 
result of the conference, and of discussions between the staffs of the 
select committee and the subcommittee, proposed language for the 
information section was drafted. Following the cooperative effort, 
Congressman McCormack wrote to Congressman Moss: 


I want to take this opportunity to tell you how much the committee and I, 
personally, appreciate the splendid help you have given us and our staff in draft- 
ing a suitable provision on freedom of information. 

As you have undoubtedly heard by now, our committee has approved an 
Access-to-Information provision, substantially in the form in which it was sub- 
mitted by you. I think that in so doing the committee has made a significant 
step forward in advancing the people’s right to know what is going on in their 
government. I know we will have your support in obtaining approval of this 
very important provision when the space bill comes before the House. 


The Special Subcommittee on Government Information also con- 
tacted the Senate Special Committee on Space and Astronautics re- 
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garding information provisions in Senate proposals for a new space 
agency. The correspondence follows: 


HOovusE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
June 19, 1958. 
Hon. LYNpon B. JOHNSON, 
Chairman, Special Committee on Space and Astronautics, 
Senate Office Building, Washington, D. C. 

Dear Mr. CHAIRMAN: I recently had occasion to read your report and bill 
creating the National Aeronautics and Space Act of 1958. 

I note that you have incorporated section 302 in your bill entitled ‘“‘Access to 
Information.” I also note that you have in section 103 (a) (1) (C), entitled 
“Functions of the Agency,” set forth a clear mandate for the dissemination of 
information. Both you and the staff are to be congratulated upon the clear-cut, 
affirmative declaration of the intent of Congress in the field of information. 

For the past 2 years I have become increasingly disturbed by the fact that 
executive departments and agencies have had a tendency to refuse information 
to Congress and congressional committees on the flimsiest of excuses, and that 
many committees have not had available to them the legal analysis on this very 
important subject matter. 

Your report and bill make it crystal clear that information will not be with- 
held from Congress and congressional committees. 

Please be assured that this subcommittee and its staff are available for any 
assistance in the field of information you may desire. 

Sincerely, 


JOHN E. Moss, Chairman. 


UNITED STATES SENATE, 
SPECIAL COMMITTEE ON SPACE AND ASTRONAUTICS, 


June 23, 1958. 
Hon. Joun E. Moss, 


Chairman, House Government Information Subcommittee, 
House Office Building, Washington, D. C. 

DEAR MR. CHAIRMAN: I sincerely appreciate your kind letter of June 19 con- 
cerning certain sections of the National Aeronautics and Space Act as passed by 
the Senate. 

Dissemination of scientific information is the lifeblood of scientific develop- 
ments; widest possible public access to general information, within security 
limitations, is the hallmark of a democracy; and the availability of all infor- 
mation to congressional committees is mandatory to the fulfillment of their 
legal responsibilities. The Senate committee felt that it was important to make 
these points clear. 

I should be pleased to receive your further observations and suggestions at 
any time. 

With warm regards, I am, 

Sincerely, 
LYNDON B. JOHNSON, Chairman. 


The result of careful congressional consideration of the need for 
a free flow of information in the space age is apparent in section 303 
of Public Law 85-568 signed into law by the President on July 29, 
1958. 


ACCESS TO INFORMATION 


Sec. 303. Information obtained or developed by the Administrator in the per- 
formance of his functions under this Act shall be made available for public 
inspection, except (A) information authorized or required by Federal statute 
to be withheld, and (B) information classified to protect the national security : 
Provided, That nothing in this Act shall authorize the withholding of informa- 
tion by the Administrator from the duly authorized committees of the Congress. 
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In House Report No. 1770, May 24, 1958, the Select Committee 
on Astronautics and Space Exploration made the intent of Con- 
gress clear in the following language appearing on page 23: 


ACCESS TO INFORMATION 


This section provides that all information concerning the new agency’s activ- 
ities shall be made available to the public, except information required or au- 
thorized by Federal statute to be withheld (such as trade secrets) and infor- 
mation classified to protect the national security. Nothing in the act, however, 
would prohibit the Administrator from furnishing information to the Senate 
and House and the various committees of Congress. It was the desire of the 
select committee to include in the bill a positive affirmation of Congress’ intent 
that the people be enabled to know what is going on in their Government, sub- 
ject, of course, to national security restrictions. 


The statutory language protecting the right to know was not rec- 
ommended by the executive branch of the Feder al Government. On 
the contrary, legislation originally submitted by the Budget Bureau 
would have applied extreme restrictions on the flow of necessary in- 
formation. Senator Clinton P. Anderson discussed the President's 
draft legislation in the Senate and among other comments, made the 
following observations on the need for a positive information policy : 


The draft legislation of the Bureau of the Budget provides for the new agency 
to report to the President annually. This is a strange provision because one 
would expect the President to be kept informed on what is taking place within 
his executive family. The channel in which reporting breaks down is between 
the executive branch and Congress. While it is called upon to appropriate billions 
of dollars of public money, Congress must often proceed with the scantiest of 
information. It would have been more thoughtful of the draftsmen to provide 
some reporting mechanisms to Congress but surely we can arrange in our com- 
mittees to provide for a semiannual report to us. 

The Bureau of the Budget’s draft provides criminal penalties for disclosures 
of information and violation of the Space Agency’s security regulations. We 
have learned that penal provisions of a substantive nature in new laws weaken 
the basic statutes like the Espionage Act of 1917 and the Atomic Energy Act of 
1954 and confuse an already confused field. 

In a more positive sense, I think the provision is unwise insofar as it accents 
security provisions rather than encourages the new agency to conduct its scien- 
tific and technical research to the fullest extent practicable in an atmosphere of 
free information exchange. 

In the atomic-energy program we learned that the strongest of security meas- 
ures and building forts around our laboratories did not halt scientific progress 
elsewhere in the world. The delusion cost us many millions, if not billions of 
dollars; and, as I look back upon it, I only wish that this money had been 
spent on basic research. If it had, the benefits which would have accrued to the 
United States would have been vast (Congressional Record, p. 7291, May 6, 1958). 
{Italic added.] 


The effect which the freedom of information provision, written into 
law by the Congress, can have is set forth in an article entitled “Meet- 
ing the Challenge of Space” in the magazine Aviation Week, June 16, 
1958, page 70: 


Major keynote of the new national space policy sounded by a special House 
committee headed by Majority Leader John McCormack is for freedom of in- 
formation gained by space exploration. This positive policy of widespread dis- 
semination of data gained by exploratory effort is a long needed reversal of the 
dark secrecy policy generated by the Atomic Energy Commission that has done 
so much to slow the United States rate of technical progress. The policy of a 
maximum flow of scientific space data is vital to maintain maximum progress 
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across the board in this field. The committee members deserve commendation 
for the thoughtfulness of this approach to the problems of creating a national 
space agency, their earnest efforts to achieve some semblance of technical liter- 
acy and understanding of the basic issues involved plus the speed and decisiveness 
with which they acted. Their performance in this area is heartening reassurance 
that the democratic process can really cope with modern technical problems 
when given positive and enlightened leadership. [Italic added.] 


C. WEATHER MODIFICATION RESEARCH 


During 1958, the House Interstate and Foreign Commerce Com- 
mittee considered a Senate- passed bill to authorize the National 
Science Foundation to undertake a research program in weather modi- 
fication. The proposal on the subject not only would have given Fed- 
eral officials extreme authority to restrict information gathered by the 
Agency, but also would have imposed a $5,000 criminal penalty for 
unauthor ized release of information. 

The information restrictions originally appeared in Public Law 256 
of the 83d Congress, which set up an advisory committee to evaluate 
public and private experiments in weather control. Under the pro- 
posed new Federal weather-research program, the functions and duties 
of the Advisory Committee on Weather Control would have been 
transferred to the National Science Foundation, along with the Ad- 
visory Commmittee’s information-control powers, as follows: 

Information obtained under this act which the committee deems confidential 
for purposes of national security or other reasons or with reference to which 
a request for confidential treatment is made by the person or agency furnishing 
such information, shall not be published or disclosed unless the committee de- 
termines that the withholding thereof is contrary to the purposes of this Act, 
and any member or employee of the committee wilfully violating this provision 
shall, upon conviction, be fined not more than $5,000. 

Congressman George Rhodes, of Pennsylvania, submitted a report 
from the House Interstate and Foreign Commerce Committee ex- 
plaining committee amendments to the original bill (H. Rept. 1695, 
May 7, 1958). The report pointed out that the information-control 
provisions originally proposed gave Federal officials the power to 
withhold inform: ation under the ‘broad excuse of “other reasons” and 
even permitted withholding on the basis of a simple request from 
the person or agency furnishing information. The negative charac- 
ter of the information section, which would have been put into effect 
by the original bill, was clearly explained in the House committee 
report: 

In general, the committee feels that all information furnished should be 
available for public inspection unless there is some good reason to the contrary. 
The paragraph above quoted, from Public Law 256, seems not to have been 
written with this object in mind. Its emphasis seems to the committee to be 
on keeping information secret rather than on disclosing it whenever reasonably 
possible. The committee is in full agreement with the need to keep information 
confidential if disclosure would conflict with national security. However, the 
provision permitting the agency to keep information confidential for “other 
reasons,” which in practice might be any reason at all, no matter how insubstan- 
tial, would give far too much undefined and unlimited power to the agency. 
Furthermore, the committee does not think that the agency should be compelled 
to treat information as confidential, solely because the person who furnished it 
asks that it be so treated, if keeping it confidential would be contrary to the 
purposes of the legislation. 

During consideration of the legislation by the House Interstate and 
Foreign “Commerce Committee, a number of conferences were held 
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between committee members and staff members and Congressman 
John E. Moss and staff members of the Special Subcommittee on 
Government Information. The result of the cooperative effort was 
a new information section in the weather modification research law 
as finally passed by the Congress, Public Law 85-510: 


(4) Information contained in any statement, report, record, or other document 
furnished pursuant to this subsection shall be available for public inspection, 
except (A) information authorized or required by statute to be withheld, and 
(B) information classified in accordance with law to protect the national 
security. The foregoing sentence shall not be interpreted to authorize or require 
the publication, divulging, or disclosure of any information described in section 
1905 of title 18 of the United States Code, except that the Director may disclose 
information described in such section 1905, furnished pursuant to this subsec- 
tion, whenever he determines that the withholding thereof would be contrary 
to the purposes of this section and section 3 (a) (9) of this Act. 


The report of the House Interstate and Foreign Commerce Commit- 
tee explained the amendments to the orginal weather modification 
bill (H. Rept. 1695). The explanation of clause (A) sets forth clear 
guidance to read the new information section in conjunction with 
section 1905 of title 18 of the United States Code: 


3y virtue of clause (A), information will not be required to be available for 
public inspection if it is ‘authorized or required by statute to be withheld.” 
Section 1905 of title 18 of the United States Code is one statutory provision 
(and probably the principal one) which might “authorize or require” such 
information to be withheld. This will depend on the character of the informa- 
tion. The text of section 1905 is as follows: 

“31905. DISCLOSURE OF CONFIDENTIAL INFORMATION GENERALLY. 

“Whoever, being an officer or employee of the United States or of any depart- 
ment or agency thereof, publishes, divulges, discloses, or makes known in any 
manner or to any extent not authorized by law any information coming to him 
in the course of his employment or official duties or by reason of any examination 
or investigation made by, or return, report or record made to or filed with, such 
department or agency or Officer or employee thereof, which information con- 
cerns or relates to the trade secrets, processes, operations, style of work, or 
apparatus, or to the identity, confidential statistical data, amount or source of 
any income, profits, losses, or expenditures of any person, firm, partnership, 
corporation, or association; or permits any income return or copy thereof or 
any book containing any abstract or particulars thereof to be seen or examined 
by any person except as provided by law; shall be fined not more than $1,000, 
or imprisoned not more than one year, or both; and shall be removed from office 
or employment.” [Emphasis supplied. ] 

The proposed subsection (f) (4) contains a second sentence which reads in 
part as follows: “The foregoing sentence shall not be interpreted to authorize or 
require the publication, divulging, or disclosure of any information described in 
section 1905 of title 18 of the United States Code. * * *” This language is in- 
cluded because of the clause shown in italic type in section 1905, as quoted above. 
The sole purpose of this language is to make it clear that the first sentence of 
the proposed subsection (f) (4) is not intended to give the kind of authorization 
referred to in the language of section 1905 so italicized. 

Thus, with respect to information furnished to the National Science Founda- 
tion under this proposed legislation, section 1905 will in practical effect (with a 
single exception, explained below) forbid the publication, divulging, or disclosure 
thereof if it “concerns or relates to the trade secrets, processes, operations, style 
of work, or apparatus, or to the identity, confidential statistical data, amount or 
source of any income, profits, losses, or expenditures, of any person, firm, partner- 
ship, corporation, or association. * * *” 

In the preceding paragraph reference is made to an exception to the operation 
of section 1905 of title 18. This is contained in the second sentence of the pro- 
posed paragraph (4), in that part which provides that “ * * * the Director may 
disclose any information described in such section 1905, and furnish pursuant 
to this subsection, whenever he determines that the withholding thereof would 
be contrary to the purposes of this section and section 3 (a) (9) of this Act.” 
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The committee feels that this exception is necessary. Without it section 1905 
of title 18 might be held to prevent disclosures of information when such dis- 
closures are essential in order to successfully accomplish the objectives of this 
legislation. 


The report also explained why a penalty provision was not neces- 
sary in the new information provision : 


The provision in Public Law 256, 83d Congress, contained a penalty applicable 
to officers or employees publishing or disclosing information in violation of the 
provision. The committee is of the opinion that no criminal penalty is needed 
in case of the paragraph (4) put into the committee substitute. When a statute 
requires information to be withheld it may be expected to carry its own penal- 
ties, as section 1905 of title 18 does, if penalties are appropriate. 


The report also clarified authority to restrict information “to pro- 
tect the national security” : 


By virtue of clause (B) of the first sentence of the proposed paragraph (4), 
information furnished under this proposed legislation would not be required to 
be available for public inspection if it is “classified in accordance with law to 
protect the national security.” This refers to information classified for security 
purposes under specific statutory authority (such as that contained in present 
sec. 15 of the National Science Foundation Act), or under the authority of 
Executive Order 10501, which is the order dealing generally with the authority 
of Federal departments and agencies to classify information fer security 
purposes. 


The report made clear the fact that Federal officials do not have 
authority to withhold information from Congress: 

Paragraph (4) shall not authorize the withholding of information from any 
regularly constituted committee of the Senate or House of Representatives, or 
joint committee of the two Houses. 

The section of the report explaining the new information provision 
also placed the burden of proof on the Federal official who determines 
that a specific item of information should be restricted : 

It is important to have the widest possible dissemination of information vou 
weather modification, both to the public and to scientists working in this field, 
although it is realized that it may be necessary in some instances to withhold 
eertain information from public disclosure. The committee feels, however, time 
any person who makes information available under the new section 14 which 
the bill proposes to add to the National Science Foundation Act should have 
the privilege of filing with the Director written objection to making the informa- 
tion available for public inspection, stating the ground for such objection. In 
such a case the Director should determine whether the objection is well founded. 
If he finds that the objection is well founded and that the information should be 
withheld from public inspection, he should render a decision to that effect, citing 


the statutory authority for his determination, and, in addition, he should make 
his decision available for public inspection. 


D. THE OFFICE OF STRATEGIC INFORMATION 


_ Early in the 1st session of the 85th Congress, the House Appropria- 
tions Subcommittee on Commerce and Related Agencies, under Con- 
gressman Prince H. Preston, Jr., of Georgia, considered a Presidential 
budget request for $105,100 to operate the Office of Strategic Informa- 
tion, which had been set up by the executive branch in the Depart- 
ment of Commerce. The House Govertiment Operations Committee 
had recommended, the previous year, that the OSI be abolished since 
its existence could not be justified “either for the purpose of restrict- 
ing unclassified information from within the Government or control- 
ling unclassified information from outside the Government” (H. Rept. 
2947, July 27, 1956). The committee’s conclusion was based on hear- 
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ings held on April 19 and 23, 1956, by the Special Subcommittee on 
Government Information, looking into charges that the OSI had been 
set up to censor nonmilitary public information. 

In a later report, the committee repeated its recommendation, point- 
ing out that the OSI “continues the expenditure of public funds on a 
function which makes no discernible contribution to egeonapines 
efficiency and economy” (H. Rept. 157, February 22, 1957). 

Congressman Preston’s subcommittee eliminated the entire $105,100 
requested for the OSI. The Appropriations Committee and the 
House of Representatives supported this action. The Senate also 
followed the recommendation that OSI be abolished. The agency, 
which had attempted to restrict nonsecurity information, went out of 
business on July 30, 1957, (See also H. Rept. No. 2578, 85th Cong., 
2d sess., August 13, 1958, p. 13.) 


E. LABOR LEGISLATION 


> 

Labor legislation considered during the 85th Congress emphasized 
that full public disclosure is the best protection against possible abuses. 
One measure enacted by the Congress permits public access to infor- 
mation about employee welfare and pension programs. Another 
measure passed by the Senate would require the Labor Department to 
make public the union financial reports filed under the National Labor 
Relations Act. 

The Welfare and Pension Plans Disclosure Act (Public Law 85- 
836) states that recent growth of employee welfare and pension plans, 
coupled with a lack of information, requires full public accounting 
to protect the beneficiaries and the public. 

The new law requires complete descriptions and annual financial 
reports to be filed with the Secretary of Labor. Administrators of 
the plans are required to send copies of the descriptions and the 
financial reports to all beneficiaries. The Secretary of Labor is re- 
quired to file copies of the plan descriptions and the annual financial 
reports “in the public document room of the Department of Labor.” 

The value of full disclosure is explained in the House Education 
and Labor Committee report on the subject: 

By requiring the filing of copies of such plans and annual report, the com- 
mittee felt that two objectives might be accomplished: (1) the participant or 
beneficiary who, for any reason, was reluctant to ask the employer or employee 
organization for copies of the plan or annual report could obtain them from 
the Secretary of Labor, and (2) the fact that copies of the description of the 


plan and the annual report have to be filed with the Secretary of Labor might 
act as a deterrent to false reporting (H. Rept. 2283, July 28, 1958). 


Another information development in the field of labor legislation 
was Senate passage of Senate Joint Resolution 94, based upon hear- 
ings held by the Senate Select Committee on Improper Activities in 
the Labor or Management Field. The resolution was adopted by the 
Senate on August 23, 1957, but no action was taken on it by the House. 
The National Labor Relations Act requires union officials to file de- 
tailed reports on financial activities, but the Department of Labor has 
made the reports available only to selected individuals and to certain 
Government agencies. Although no law prohibits the Labor Depart- 
ment from making the reports publicly available, the Department has 
determined it will not release the information without a specific legis- 








12 FREEDOM OF INFORMATION LEGISLATION 


lative directive. In commenting on the legislation, Secretary of Labor 
James P. Mitchell stated : 


Recent investigations and hearings by the Select Committee on Improper 
Activities in the Labor or Management Field have revealed serious misuses of 
union funds. One means of meeting this situation would be a requirement that 
all unions file comprehensive statements of their finances which could be made 
available to the public. A first step in this direction would be to authorize the 
publie disclosure of the financial and other information filed by unions under 
the National Labor Relations Act. This information includes, among other 
things, statements of salaries and allowances of union officers and employees, 
and union receipts, disbursements, assets, and liabilities. This information 
cannot now be made public, without legislative authorization. Direction to do 
so such as provided in Senate Joint Resolution 94 would appear to be the most 
desirable and expeditious way of accomplishing this objective (S. Rept. 1042, 
August 19, 1957). 


F. ADVISORY COMMITTEES 


The House Government Operations Committee for years has been 
concerned about restrictions on information resulting from the Gov- 
ernment’s increased use of advisory committees. In July, 1956 the 
committee recommended a relaxation of sec recy which has surrounded 
the work of advisory committees. The committee called for advance 
announcements of advisory committee meetings, publication of the 
names of committee members and public availability of the minutes of 
meetings with deletions when national security is involved (H. Rept. 
2947, July 27, 1956). Earlier the Executive and Legislative Reor- 
ganization Subcommittee sent 22 questions on advisory committee 
practices. In 1957 the committee approved H. R. 7390 by Congress- 
man Dante B. Fascell of Florida to require an estimated 1,700 ad- 
visory committees to follow standard practices. The bill was passed 
by the House of Representatives on July 10, 1957, but no action was 
taken on it by the Senate. The committee report on the bill stated: 

The committee is in full accord with the basic theory behind the advisory 
committee system, but it also realizes that under the veil of secrecy which now 
surrounds the activities of these groups, it is possible and entirely probable that 
some of them are established not for the primary purpose of giving advice 
(H. Rept. 576, June 17, 1957). 

In explaining the purpose of the legislation, the committee stated 
that— 


it will serve to create and maintain a factual record from which the Congress 
may be kept informed and, therefore, may be better able to give intelligent 
consideration to the possible necessity for further legislation in this area. 


The House-passed bill would require, among other things, a report 
to Congress before an advisory committee is established and an annual 
report from the President on the functions and membership of 
advisory committees. Complete minutes of all advisory committee 
meetings would have to be kept. The report on the bill explains: 

It is intended that such official records shall be available to the public, subject 
only to security and other restrictions specifically provided by law, and shall 

‘so be available to the Congress, the Department of Justice, the General Ac- 


punting Office, and law-enforcement agencies of the Government (H. Rept. 576, 
Jane 17, 1957). 
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G. REORGANIZATION OF THE DEFENSE DEPARTMENT 


The President in 1958 asked Congress to enact legislation to re- 
organize the Department of Defense and, among other things, to 
abolish the so-called safety-valve provision of the National Security 
Act of 1947. This provision states that nothing in the laws organizing 
the Defense Department can— 


prevent a Secretary of a military department or a member of the Joint Chiefs 
of Staff from presenting to the Congress, on his own initiative, after first so 
informing the Secretary of Defense, any recommendations relating to the Depart- 
ment of Defense that he may deem proper. 

The 1947 law intended that the Congress receive full information 
about Defense Department activities for which it appropriates 
money. It has served as a safety valve to permit the Nation’s 
military experts, even if their views conflicted with those of the Secre- 
tary of Defense and the President, to lay the facts before the Con- 
gress—facts which the Congress must have to carry out its constitu- 
tional duty “to provide for the common defense” and “to make rules 
for the Government and regulation of the land and naval forces,” 

The House Armed Services Committee on May 27, after lengthy 
hearings on the President’s proposals, rejected his request for repeal 
of the ‘safety- valve provision. The committee approved the Depart- 
ment of Defense reorganization bill of 1958 with the old provision 
intact. 

The next day, on May 28, the President issued a strong statement to 
the press objecting to some of the committee’s actions, including its 
failure to repeal the safety-valve provision. He described the provi- 
sion as “legalized insubordination” and “bad concept, bad practice, bad 
influence within [the] Pentagon.” (See exhibit 1.) 

On June 12, the House of Representatives followed the committee’s 
recommendations and passed the bill with the provision still intact. 

The Special Subcommittee on Government Information, in public 
hearings in March 1957, had gone extensively into the problem of pos- 
sible restrictions on what the Nation’s military and civilian leaders 
can tell the Congress. A report on the subject, adopted by the House 
Committee on Government Operations on June 16, 1958, concluded : 

The Department of Defense has evolved a policy under which the Department 
is seeking to require the Congress to justify a need to know, and officials of the 
Department are claiming the right to determine what the Congress shall and 


shall not have. Such a policy is a serious threat to the proper functioning of 
the American form of government. 


After arriving at this conclusion, the committee recommended : 


The Congress should reaffirm and strengthen provisions in the National 
Security Act giving positive assurance to the Secretaries and the military 
leaders of the services that they will not be penalized in any way if, on their 
own initiative, they inform the Congress of differences of opinion after a policy 
decision has been made (H. Rept. 1884, June 16, 1958). 


On July 17, the Senate Armed Services Committee reported the 


defense reorganization bill with a different version of the safety-valve 
provision (S. Rept. 1765) : 


No provision of this Act shall be so construed as to prevent the Joint Chiefs 
of Staff or any member thereof from presenting to a committee of the Congress, 
on his own initiative, after first so informing the Secretary of Defense, any 
recommendations concerning the security of the United States. 
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The following day, the Senate approved the Senate committee’s pro- 
vision. In conference on July 23, the Senate adopted the House pro- 
vision. The Defense Reorganization Act of 1958, which became 
Public Law 85-599 on August 6, therefore retains the old safety-valve 
provision intact and military and civilian leaders of the Nation’s mili- 
tary services are thus assured that they will not be penalized for giving 
information to the Congress even if their views conflict with policy. 


Ill. Tue Frest Freepom or Inrormation Law 


Near the end of the 85th Congress both the House of Represent- 
atives and the Senate enacted, without a dissenting vote, the first law 
devoted solely to freedom of information. The bill, H. R. 2767, by 
Congressman John E. Moss, added a simple, 19-word amendment to 
the Federal Government’s 169-year-old “housekeeping” law. The 
amendment declares : 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

The amendment is an addition to the one-sentence “housekeeping” 
law enacted in 1789 to give the newborn Government agencies under 
General Washington’s administration the authority to regulate the 
business of the agency and to set up filing systems and keep records. 
The “housekeeping” statute—section 22 of title 5 of the United States 
Code which was codified in 1875 as Revised Statutes 161—=stated : 





The head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertain- 
ing to it. 

The “housekeeping” statute was never intended to give Federal 
officials authority to keep their records hidden from public view. As 
J. Russeil Wiggins testified before the Special Subcommittee on Gov- 
ernment Iniormation: 

There was no history-making debate over title 5, United States Code, section 
22, because it was not a history-making statute, it was not a history-making 
bill, it was not a history-making proposal. If it had proposed secrecy, it would 
have been history making. But it didn’t. It was just a housekeeping statute 
and, as such, raised none of the great issues that would have aroused Madison, 
Jefferson, Monroe, and the rest of the statesmen who put so much trust in 
popular rights to information (subcommittee hearings, p. 3359). 


But the subcommittee’s study of current information activities of 
Federal agencies disclosed that title 5, United States Code, section 
22, had been repeatedly misused to conceal information. (H. Rept. 
No. 1461, March 6, 1958.) 

Although each of the 10 cabinet-level Federal departments opposed 
the freedom-of-information amendment, the bill was passed by a 
unanimous vote in the House on April 16, 1958, and in the Senate 
on July 21, 1958. The new law merely prohibits further misuse of 
the “housekeeping” law for purposes of secrecy; it has no effect on 
the more than 70 other laws which, in one way or another, restrict 
public access to certain kinds of records such as income-tax returns, 
trade secrets, etc. 

Many of the departments, in their written opposition to the amend- 
ment, advanced a claim of executive power to restrict information 
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generally “in the public interest” (subcommittee hearings, pp. 2572- 
2602). The claim was repeated by the President in signing the meas- 
ure into law on August 12, 1958. (See exhibit II.) The Presiden- 
tial message contended the legislative history of the bill shows that— 


* * * Tt is not intended to, and indeed could not, alter the existing power 
of the head of an executive department to keep appropriate information or 
papers confidential in the public interest. This power in the executive branch 
is inherent under the Constitution. 


On the contrary, Congressman Moss made it clear during House 
debate on the bill that enactment of the freedom-of-information 
amendment did not involve congressional recognition of the broad 
privilege which the President has claimed. Congressman Moss ex- 
plained that the purpose of the amendment was to prevent further 
misuse of the “housekeeping” law as a catchall for excessive secrecy 
and to require the executive branch to restrict its claims to the appro- 
priate statutes : 


Mr. Moss. The amendment proposed by the committee restores the intent of 
the Congress that this be the statute upon which the head of a department 
shall rely for the formulation of rules and regulations governing the custody, 
use, and preservation of the records of the department. The reason the lan- 
guage is added that it is not authority for withholding is that in 3 years of 
eareful study we have found far too many instances where executive depart- 
ments have relied upon this statute as a clear authority to refuse information 
to the public or to the Congress itself. 

Mr. JOHANSEN. May I interrupt the gentleman at this point, because I think 
in my own mind I now have the nub of the issue. If this bill were adopted, 
what discretionary authority does the department head have to withhold in- 
formation where it is not specifically provided by law that he must withhold in- 
formation? Is there surviving with the adoption of this bill a discretionary 
authority in the department head to withhold information? 

Mr. Moss. I want to be very careful on this language because the gentleman 
is asking me if there is an inherent authority, as has been claimed by every 
Executive from Washington to Eisenhower. I would say that if there is such 
authority, if there is that inherent power, it is not affected by this change in 
this statute. But I will not concede that the broad and naked purpose claimed 
does exist in that. I want that very clear in my response. If it exists, it is 
not affected. 

Mr. JOHANSEN. But the gentleman does not concede that it exists? 

Mr. Moss. I would never concede that it does exist as broadly as is claimed. 

Mr. JOHANSEN. Then let me phrase the question in this way: What protection 
does the department head have with respect to his sense of responsibility to his 
office when in his honest judgment it is imperative that information be withheld, 
and yet when there is no bestowal of the authority by specific statute so to 
withhold information? 

Mr. Moss. There are 78 other statutory grants of authority to withhold. 
There are provisions of the Administrative Procedures Code which permit with- 
holding for good cause found to be in the public interest and for a variety of 
reasons. We just do not want this statute to be cited. It is cited too often and 
it does not give the authority. It was not intended to give authority in this 
respect. They have abundant authority otherwise. 

Mr. JOHANSEN. Of course, I will say to the gentleman the question whether this 
was intended to give that authority may be a subject of honest dispute and it 
may be a point at issue. But, my concern is why, if there have been specific 
abuses of this statute, we cannot in proper legislation address ourselves to those 
specific abuses or categories of abuses rather than seeming by this section to 
blanket out totally any authority under the statute. 

Mr. Moss. One of the main reasons for taking this as a first step is to get them 
back to relating their claims of authority to the appropriate statutes and not to 


use this as a catchall for any claims that they may want to assert (Congressional 
Record, Apr. 16, 1958, p. 5887). 
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The dangers of accepting the Executive claims of broad power out- 
side the law to withhold public information were effec ee set forth 
in a major Federal circuit court opinion (eynolds v. U7. S., 192 F. 2d, 
987; 3d cir., 1951). The court pointed out it is but a sm: ai step from 
the sweeping claims of “executive privilege” to the assertion of a 
power to prevent disclosure of any records ‘ ‘merely because they 
might prove embarrassing to Gover nment officers.’ 

Indeed it requires no great flight of imagination to realize that if the Gov- 
ernment’s contention in these cases were affirmed the privilege against disclosure 
might gradually be enlarged by Executive determination until, as is the case in 
some nations today, it embraces the whole range of governmental activities. 

In the most recent authoritative study of the executive privilege 
claim, Dr. Harold L. Cross emphasized the fact that the people and 
their elected representatives in Congress must cut. back to size the 
Executive’s claimed prerogative to restrict information about the day- 
to-day operations of the Government. He concluded: 

The executive branch as of now has no such specially privileged right of pri- 

vacy as against the people, their Congress, or their courts. The claim to one 

harks back to royal prerogative and is made in a land where “there is reason 
to believe” the people have done something more than merely to change their 
kings. If such a “privilege” ought to exist let it be sought forthrightly by 
amendment of the Constitution or in legislation by the Congress * * *. (See 
exhibit III.) 





EXHIBITS 





Exursir I 
[Press release of James C. Hagerty, Press Secretary to the President, May 28, 1958] 
THe WHITE HoUsE 


STATEMENT BY THE PRESIDENT 


This morning I talked with Secretary of Defense McElroy about the de- 
fense reorganization bill as reported to the House of Representatives. 

Three provisions of the reported bill directly conflict with the reorganiza- 
tion I proposed to the Congress. 

These three provisions continue to emphasize disunity and separatism within 
the Defense Department. They continue to imply congressional approval of 
wasteful duplications, administrative delays, and interservice rivalries. 

I have had convincing evidence that Americans everywhere favor a thorough- 
going reorganization of the Defense Department. The committee has acted com- 
mendably on most of the needed changes. But, in dealing with our Defense 
Establishment, pretty good is not good enough, and going part way is not going 
far enough. 

America, having started on this reorganization, wants the job done right. 

I earnestly hope, as does Secretary McElroy, that the changes needed for an 
effective reorganization will be made by the House of Representatives when this 
bill comes up for debate. 


OBJECTIONABLE FEATURES OF DEFENSE REORGANIZATION BILL 
Section 2 


“Sec. 2. In enacting this legislation, it is the intent of Congress to provide 
a comprehensive program for the future security of the United States; to pro- 
vide for the establishment of integrated policies and procedures for the depart- 
ments, agencies, and functions of the Government relating to the national se- 
curity; to provide a Department of Defense, including the three military De- 
partments of the Army, the Navy (including naval aviation and the United 
States Marine Corps), and the Air Force under the direction, authority, and 
control of the Secretary of Defense; to provide that each military department 
shall be separately organized under its own Secretary and shall function under 
the direction, authority, and control of the Secretary of Defense evercised 
through the respective Secretaries of such departments; to provide for their 
unified direction under civilian control of the Secretary of Defense but not to 
merge these departments or services; to provide for the establishment of unified 
or specified combatant commands, and a clear and direct line of command to 
such commands, to eliminate unnecessary duplication in the Department of 
Defense, and particularly in the field of research and engineering by vesting 
its overall direction and control in the Secretary of Defense; to provide more ef- 
fective, efficient, and economical administration in the Department of Defense; 
to provide for the unified strategic direction of the combatant forces, for their 
operation under unified command, and for their integration into an efficient 
team of land, naval, and air forces but not to establish a single Chief of Staff 
over the armed forces nor an overall armed forces general staff.” 


COMMENT 


The italicized language is best described as a legalized bottleneck. It— 
constricts the authority of the Secretary of Defense ; 
puts a premium on intransigence by lower Pentagon levels; 
blocks normal staff processes ; 
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fails to express the intent of the committee as explained in its report; 
will, as the committee report itself asserts, cause “administrative chaos” 
if fully implemented. 
So, with this language, frictions, delays, duplications in the Defense Depart- 
ment would be given the color of legality. 


REMEDY 


Delete the italicized language in section 2. 
Section 3 

“Sec. 3. (a) Section 202 (c) of the National Security Act of 1947, as amended 
(5 U.8.C.171 (a) (¢)), is amended to read as follows: 

“(c) (1) Within the policy enunciated in section 2, the Secretary of Defense 
shall take appropriate steps (including the transfer, reassignment, abolition, 
and consolidation of functions other than major combatant functions) to pro- 
vide in the Department of Defense for more effective, efficient, and economical 
administration and operations and to eliminate duplication. However, except 
as otherwise provided in this subsection, no functions which have been or are 
hereafter established by law to be performed by the Department of Defense, or 
any officer or agency thereof, shall be substantially transferred, reassigned, abol- 
ished, or consolidated until thirty days after a report to the Congress in regard 
to all pertinent details in each instance shall have been made by the Secretary 
of Defense. 

(2) Notwithstanding other provisions of this subsection, if the President 
determines that it is necessary because of hostilities or imminent threat of 
hostilities, and function, including those assigned to the military services by 
sections 205 (e), 206 (b), 206 (c), and 208 (f) hereof, may be transferred, reas- 
signed, or consolidated and subject to the determination of the President shall 
remain so transferred, reassigned, or consolidated until the termination of such 
hostilities or threat of hostilities. 

“(3) Except as otherwise provided in paragraph (2) hereof, no major com- 
batant function assigned to the military services by sections 205 (e), 206 (b), 
206 (c), and 208 (f) hereof shall be transferred, reassigned, abolished, or con- 
solidated until the first period of sixty calendar days of continuous session of 
the Congress following the date of report of such action to the Congress shall 
have expired without a concurrent resolution having been passed by the Con- 
gress in opposition to the proposed transfer, reassignment, abolition, or con- 
solidation. No major combatant function shall be reported to the Congress for 
transfer, reassignment, abolition, or consolidation until after the Secretary of 
Defense shall have consulted in respect thereto with the Joint Chiefs of Staff. 
For the purposes of this subsection a combatant function shall be considered a 
“major combatant function” whenever one or more members of the Joint Chiefs 
of Staff disagree to the transfer, reassignment, abolition, or consolidation of 
such combatant function: Provided, That the Secretary of Defense has author- 
ity to assign, or reassign, to one or more departments or services, the develop- 
ment and operational use of new weapons or weapons systems.” 


COMMENTS 


The italicized language is best described as the “everyone’s out of step but me” 
provision. It— 
vests astonishing authority in one military man without regard to the 
views of his military colleagues, the Secretary of Defense, the President, 
and the Congress ; 
allows one military man to hold up defense improvements for many 
months and perhaps block them altogether ; 
subordinates civilian judgment, authority, and responsibility ; 
repudiates concept of flexibility of combatant functions. 
So, it is an endorsement of duplication and standpatism in defense and of the 
concept of military superiority over civilian authority. 


REMEDY 


Delete the italicized language in section 3. 
* * * * * * * 
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Section 3 
“(4) Each military department shall be separately organized under its own 
Secretary and shall function under the direction, authority, and control of the 


Secretary of Defense exercised through the respective Secretaries of such De- 
partments. 


COMMENT 


The italicized language is the same as appears in Section 2; again, the legal- 
ized bottleneck. 


REMEDY 


Delete the italicized language in section 3. 
* oe x * ” oe * 

Section 3 

“(5) No provisions of this Act shall be so construed as to prevent a Secretary 
of a military department or a member of the Joint Chiefs of Staff from present- 
ing to the Congress, on his own initiative, after first so informing the Secretary 
of Defense, any recommendations relating to the Department of Defense that he 
may deem proper.” 

COMMENT 


The italicized language is best described as legalized insubordination. It— 
invites interservice rivalries ; 
invites insubordination to the President and Secretary of Defense; 
endorses idea of disunity and blocking of defense modernizations; 
suggests that Congress hopes for disobedience and interservice rivalries ; 
is bad concept, bad practice, bad influence within Pentagon. 


REMEDY 


Delete the italicized language in section 3. 





ExHrsiT II 
[Press release of James C. Hagerty, Press Secretary to the President, August 12, 1958] 
THE WHITE HOUSE 


STATEMENT BY THE PRESIDENT 


I have today signed the bill H. R. 2767, to amend section 161 of the Revised 
Statutes with respect to the authority of Federal officers and agencies to with- 
hold information and limit the availability of records. The purpose of this 
legislation is to make clear the intent of the Congress that section 161 of the 
Revised Statutes shall not be cited as a justification for failing to disclose 
information which should be made public. 

In its consideration of this legislation the Congress has recognized that the 
decisionmaking and investigative processes must be protected. It is also clear 
from the legislative history of the bill that it is not intended to, and indeed could 
not, alter the existing power of the head of an executive department to keep 
appropriate information or papers confidential in the public interest. This 
power in the executive branch is inherent under the Constitution. 





Exursit III 


THE MytTH OF EXECUTIVE PRIVILEGE—EXTENSION OF REMARKS OF HON. JOHN E. 


Moss orf CALIFORNIA IN THE HOUSE OF REPRESENTATIVES, TUESDAY, AUGUST 19, 
1958 





Mr. Moss. Mr. Speaker, the President has signed into law H. R. 2767, which 
was passed without a dissenting vote by both Houses of Congress. The new 
law prevents the misue of a 169-year-old statute which has been twisted, in 
recent years, into a claim of authority to refuse the public the facts about the 
day-to-day Operation of the Federal Government. 
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In signing the legislation, however, the President issued the following state- 
ment: 

“In its consideration of this legislation the Congress has recognized that the 
decisionmaking and investigative processes must be protected. It is also clear 
from the legislative history of the bill that it is not intended to, and indeed 
could not, alter the existing power of the head of an executive department to 
keep appropriate information or papers confidential in the public interest. This 
power in the executive branch is inherent under the Constitution.” 

The President, in his statement on H. R. 2767, brought in an entirely unrelated 
issue—an issue which Attorney General William P. Rogers attempted to insert 
during both House and Senate consideration of the bill. The so-called executive 
privilege to keep information confidential “in the public interest” is not men- 
tioned, in any way, in H. R. 2767. The President, in claiming that H. R. 2767 
does not affect “executive privilege’—a valid claim since the legislation has 
absolutely nothing to do with that particular issue—is asserting that such a 
privilege does, in fact, exist. The President even asserts that this power of 
serecy is “inherent under the Constitution” and seeps down to the executive 
departments. If any Constitutional “privilege” exists to keep secret the facts 
of government, it is certainly granted only to the President himself and certainly 
not to his appointees, heading offices which are not even mentioned in the 
Constitution. 

A complete analysis of the absurdity and the dangers of this government-wide 
claim of “executive privilege” has been made by Dr. Harold L. Cross, who is the 
Nation’s leading expert on the freedom of information problem. His analysis, 
printed in the August issue of the Bulletin of The American Society of News- 
paper Editors, effectively explodes the myth of executive privilege. 

(The analysis follows:) 


THE MytsH or “EXECUTIVE PRIVILEGE” 
(By Harold L. Cross, fol counsel for ASNE) 


As Congressman George Meader, Republican, of Michigan, pointed out recently, 
“It is difficult to prove that a nonexistent thing does not exist.”* That to which 
he referred and of which I write is the “nonexistent, imaginary, so-called 
executive privilege” * of the nature, dimensions, and pretentious rhetoric in which 
it is currently advanced. 

No such privilege is expressed in the Constitution or in any act of Congress or 
in any court decision. It is not (as some newspapermen incautiously accepting 
executive officials’ asseverations, are so prone to chorus) an established or well- 
settled principle. It has been repeatedly challenged, denied, repudiated, or re- 
fused acceptance in the Congress and in numerous court decisions, and, in addi- 
tion, by lawyers whose professional competence is equal to, and whose objectivity 
is not less than, that of Attorneys General and by other persons whose views are 
entitled to at least equal respect. 


BUREAUCRACY—SERVANT OR MASTER? 


Congressman Meader said: “I wonder if the American people and their elected 
Representatives in Congress appreciate the significance of this latest pronounce- 
ment of the executive branch of the Government (referring to a statement by 
Attorney General Rogers to the Senate Subcommittee on Constitutional Rights). 
If this is sound constitutional doctrine then it is permissible, without amending 
the Constitution, for the huge executive bureaucracy we have built up to become 
the master, not the servant of the people.” * 

I wonder if editors and their representatives in Washington appreciate that “if 
this is sound constitutional doctrine” the right of the people, the Congress, and 
the courts to know is a nonexistent thing whenever those in the executive branch 
or exercising executive functions in the so-called independent regulatory agencies 
created by the Congress choose to assert this executive privilege and that free- 
dom of information, despite anything the Congress or the Federal judiciary 


1 Congressional Record, House, March 10, 1958, page 3286. 
2Ibid., page 3286. 
® Ibid., page 3281. 
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can do about it, thus hangs on absolute, unfettered, judicially unreviewable ex- 
ecutive official grace, courtesy, indulgence, or discretion. 


QUOTING NIXON AS REPRESENTATIVE 


Happily, the existence of such a privilege is not sound constitutional doctrine ; 
not yet at least. It is instead a mere unresolved claim by those officials to an 
unrestricted right of privacy.’ It is as wide open as all outdoors. 

Among those in Congress who have repudiated it is one but a heartbeat from 
the Presidency. Said Representative Richard M. Nixon: * 

“T am now going to address myself to a second issue which is very important. 
The point has been made that the President of the United States has issued an 
order that none of this information can be released and that therefore the Con- 
gress has no right to question the judgment of the President. 

“T say that that proposition cannot stand from a constitutional standpoint or 
on the basis of the merits for this very good reason. That would mean that the 
President could have arbitrarily issued an Executive order in the Meyers case, 
the Teapot Dome case, or in any other case denying the Congress informatien it 
needed to conduct an investigation of the executive department and the Congress 
would have no right to question his decision.” 


NO LIMIT TO POSSIBILITIES 


Among the court decisions in which its acceptance was refused is one by a 
Federal circuit court of appeals. Quoting some gentlemen who were conspicu- 
ously present when the Constitution was adopted, the opinion said: 

“Moreover, we regard the recognition of such a sweeping privilege against any 
disclosure of the internal operation of the executive departments of the Goy- 
ernment as contrary to a sound public policy. * * * It is but a small step to assert 
a privilege against any disclosure of records merely because they might prove 
embarrassing to Government officers. Indeed it requires no great flight of imagi- 
nation to realize that if the Government's contention in these cases were affirmed 
the privilege against disclosure might gradually be enlarged by executive de- 
termination until, as is the case in some nations today it embraced the whole 
range of government activities.” 


MENACE NEEDS TO BE SCOTCHED 


Among the numerous others who have repudiated it is Dean Wigmore in his 
monumental work on evidence.” Said he: 

“But the solemn invocation in the precedents above chronicled, of a supposed 
inherent secrecy in all official acts and records, has commonly been only a canting 
appeal to fiction. It seems to lend itself naturally to mere sham and eva- 
sion. * * * But the vast extension, in modern times, of administrative laws 
regulating the affairs of the individual citizen, is presenting a large scope for 
this claim of privilege. The possibilities of such abuse are plainly latent in this 
supposed privilege. * * * The menace which this supposed privilege implies to 
individual liberty and private right will justify us in repudiating it before it is 
solidly entrenched in precedent.” 

As a barricade of secrecy against the people there are no Federal judicial 
precedents for the privilege. In the single reported appellate court decision on 
citizens’ inspection of Federal nonjudicial records the privilege was not asserted 
or, if asserted, was ignored, while the court referred to the invoked “inalienable 
right of every citizen to be informed.” * When the issue is presented for determi- 
nation consideration must be given to the reach of the first, fifth, and ninth 
amendments. 

THE PEOPLE’S RIGHT TO TRAVEL 


Editors wil recall what has happened to that long-asserted absolute discretion 
of the executive branch of the Government on the issuance and revocation of 
passports which, unlike executive privilege did have some vestige of support in 
an act of Congress and Presidential regulations in an area of foreign affairs 


#66 Yale Law Journal 477 (Bishop, 1957). 

5 Congressional Record, House, April 22, 1948, pag 

® Reynolds v. U. S. (192 F. 2d, 987 (3d Cir. 1951)); reversed on other grounds, U. 8. 
v. — (345 U. S. 1, 73 S. Ct. 528, 97 L. Ed. 727, 32 A. L. R. 2d 382 (1953)). See 
note 15. 

7 VIII Wigmore on Evidence, 3d ed., secs. 3267, 3270; also earlier sections. 

8 United States ex rel. Stowell vy. Deming et al. (19 F. 2d 697 (App. D. C. 1927)). 
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supposedly singularly committed to the Executive. In the passport cases the 
Government at long last conceded that the people’s right to travel has a fifth 
amendment aspect.’ I refer, of course, to the liberty-due process provisions of 
the amendment, not to the currently familiar protection against self-incrimina- 
tion. 

Thanks to this fresh emphasis on liberty and due process, and to the Supreme 
Court’s reminder that there is such a thing as the first amendment, the people’s 
right to know acquires constitutional aspects which have been neglected too long. 
After all, the people’s right to know can hardly be inferior to their right to 
travel. 

COURT DECISIONS CITED 


As a clamp upon the Congress the claim of executive privilege is bare of 
Federal judicial precedent, though the respected high courts of California, 
Massachusetts, and New York have rendered decisions adverse to the claim.” 
In one of these, the decision most nearly on the precise point, the Supreme 
Judicial Court of Massachusetts, passing upon the refusal of an official in the 
executive branch to produce a record thereof demanded by the Bay State senate 
and dealing with the express declaration on separation of powers in the bill of 
rights in that State’s constitution, squarely rejected the doctrinaire interpreta- 
tion of separation of powers relied upon to support the executive privilege claim 
of the Federal executive branch. The court’s unanimous opinion cited, among 
others, three decisions of the United States Supreme Court. 


FROM BURR’S TIME TO THIS 


As to the claim as against the judiciary, the Federal courts from Marbury 
v. Madison™ and United States v. Aaron Burr” in the early 1800's to Reynolds 
v. United States* in the 1950’s have forthrightly asserted and, as occasion 
arose, exercised the judiciary’s power to determine the merit of a claim of priv- 
ilege against disclosing evidence relevant to issues in pending litigation. That 
“involves a justiciable question traditionally within the competence of the 
courts” “ and, as the Supreme Court has said, “Judicial control over the evi- 
dence in a case cannot be abdicated to the caprice of executive officers.” * In 
recent cases Federal courts, disregarding claims of this privilege, have directed 
production of records by executive departments not only in litigation involv- 
ing the Government but also in that between private citizens.” * 


“LITTLE PRESIDENTS” APPEAR 


Editors will understand that the issue does not involve the right (as dis- 
tinguished from the privilege) of the Government to withhold records and in- 
formation which actually are lawfully secret, confidential, or otherwise not sub- 
ject to compulsory disclosure pursuant to valid past or future acts of the 
Congress or to controlling judicial decisions concerning evidentiary or testi- 
monial privileges. Space does not permit, nor the occasion call for, stating 
the particulars of such records and information ranging from certain military 
secrets and identity of confidential informants to income-tax returns, crop re- 
ports, and many others. 

Nor in its current dimensions does the claim of privilege primarily involve 
the extent of any possible presidential immunity from the enforcement of legal 
process which, aside from the holding that the President is subject to the 


subpena power of the courts,” also remains unresolved. The privilege is 
claimed by and in behalf of a host of Federal officeholders to whom no such 


® Rockwell Kent and Walter Briehi cases, United States Supreme Court, June 16, 1958; 
citation not available to writer on June 21, 1958. 

%” Opinion of the Justices. 328 Mass. 655, 102 N. E. 2d 179 (1951), and cases cited. 

111 Cr. (U. 8.) 137, 2 L. Ed. 60 (1803). 

1221 Burr's Trial, 182, 2 ibid. 535. 

13 Citations in note 6. 

“4% Reynolds v. U. S8., cited in note 6. 

617. §. v. Reynolds, cited in note 6. 

16 Morris vy. A. T. & 8S. F. Ry. Co. (21 F. R. D. 155 (1957).; Snyder v. U. 8S. (20 F. R. D. 7 
(1956) ) ; 66 Yale Law Journal 477 (Bishop, 1957), 41 Cornell Law Quarterly, 737 (Sum- 
mer, 1956) ; 59 Yale Law Journal 1451 (Berger and Krash, 1950). See also court papers 
in Barclay v. U. 8. (U. S. D. C., District of Columbia), Civil Action No. 4422-50, where 
“privilege” claim by Secretary of Army was overruled. In some of the cases cited the 
claim of privilege was based on 5 U. S. C. 22 which the Attorney General has claimed to 
be “a legislative expression and recognition” of the constitutional “executive privilege.” 

7 Burr’s Trial, cited in Note 12. 
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immunity extends; and, naturally, it has sired little presidents who have ven- 
tured to assert presidential authority in respect of matters which, for all that 
appears, the President himself was quite unaware. Other officials, it should 
be noted, forthrightly disclaim any such power. 

The claim has been advanced recently in three documents. The first of them, 
unsigned, undated, transmitted by Attorney General Rogers to the House Goy- 
ernment Information Subcommittee, and consisting of 102 pages (which seems 
a lot for a privilege said to be well settled) is captioned: “Is a Congressional 
Committee Entitled To Demand and Receive Information and Papers From the 
President and the Heads of Departments Which They Deem Confidential in the 
Public Interest?’ ™ 

QUESTION KEEPS BOBBING UP 


At long last, page 86, this pops out: “None of the foregoing cases involved 
the refusal by a head of a department to obey a call for papers or information. 
There has been no Supreme Court decision dealing squarely with that question.” 
At intervals in later pages the question keeps bobbing up: “How is the Supreme 
Court likely to decide the issue concerning the withholding of confidential 
papers by the executive branch from Congress and its committee?’ Naturally, 
the author knows the answer but, alas, agreement thereon falls far short of 
unanimity. 

The second paper, the pronouncement repudiated by Congressman Meader, is 
the March 6, 1958, statement of Attorney General Rogers to the Senate Sub- 
committee on Constitutional Rights. After referring to certain principles said 
to have been established by unilateral action of President Washington’s Cabinet, 
President Tyler and other persons and quoting from opinions by official prede- 
cessors, newspaper editorials and court decisions he seems to consider have a 
bearing, Mr. Rogers comes up at page 29 with this: 

“To conclude that a constitutional privilege exists in the President and in 
those acting in his behalf and pursuant to his direction to withhold documents 
and information as against a congressional demand for production or testimony 
does not wholly dispose of the problem. A further question arises: Is the 
Executive or the Congress to determine whether the privilege is appropriately 
asserted in a given case? There is no judicial precedent governing this question.” 

The last sentence is correct. His primary “To conclude” is equally bare of 
judicial precedent. He says further: “As a practical matter only the President 
can make the determination as to disclosure.” There is no judicial precedent 
for that one either. How about a determination by the Federal judiciary in a 
government by law? 

REVERTING TO M’CARTHY HEARINGS 


The third paper is the memorandum of Attorney General Brownell which 
accompanied the famous Army-McCarthy hearings letter of May 17, 1954, from 
President Eisenhower to Secretary of Defense Wilson in an emergency which 
certainly was sudden and may have been dire. (It may be worth noting here 
as news that Mr. Rogers at page 6 of his statement says “that this letter imposes 
no barrier to the disclosure of any official action.” There may be some unaware- 
ness of this in the executive branch and administrative agencies.) The privi- 
lege is stated in the memorandum as follows: ” 

“American history abounds in countless illustrations of the refusal, on occasion, 
by the President and heads of departments to furnish papers to Congress or its 
committees for reasons of public policy. 

“Nor are the instances lacking where the aid of the court was sought in vain 
to obtain information or papers from the heads of departments. Courts have 
uniformly held that the President and heads of departments have an uncontrolled 
discretion to withhold information and papers in the public interest; they will 
not interfere with the exercise of that discretion, and that Congress has not the 
power, as one of the three great branches of the Government, to subject tbe 
executive branch to its will any more than the executive branch may impose its 
unrestrained will upon the Congress.” 


18 This document also appears in 10 Federal Bar Journal 103 (Wolkinson, 1949). Its 
author is or was connected with the Department of Justice. From material in it much of 
Attorney General Brownell’s “Memorandum” cited in Note 19 was “lifted’’ almost word 
for word. 

1° Replies from Federal Agencies to Questionnaire submitted by The Special Subcommittee 
on Government Information of the Committee on Government Operations, pp. 546-552: 
appears also in records of Army-McCarthy Senate Hearings and as an Attorney General 
Opinion. 
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COLD STARES WERE EFFECTIVE 


The first paragraph is substantially correct. It may be noted, however, that the 
number of instances of refusals by heads of departments that stuck are not 
exactly countless; that there have been a number of instances in which depart- 
ment heads, brought before Congress by requést or subpena, spoke at first of this 
so-called privilege and then, facing cold stares, whispering they’d ne’er consent, 
consented; that quite often the reasons for refusal were actually well-settled 
rules of law rather than mere subjective public policy ; and that hosts of Members 
of Congress who have investigated the executive branch from the disaster that 
befell General St. Clair to the disaster that befell Pearl Harbor—and later— 
have scoffed at and repudiated any constitutional basis for such refusals and 
that the instances of congressional inquiries in which information and papers 
have been furnished by the President and department heads are legion.” 

The second paragraph is remarkable. In it Mr. Brownell, though impliedly 
disclaiming a power whereunder the executive branch may impose its unrestrained 
will upon the Congress, was actually claiming such a power. His statement 
would be even more remarkable if it were correct, which it is not. No cases 
are cited therefor either in his statement or in the document from which he lifted 
it. There are no such cases. It is sheer assertion, as shown above, as far as the 
rights of Congress and the people are concerned ; and, so far as withholding from 
the courts is concerned, it is at direct variance with pertinent court holdings. 
Opinions of Attorneys General are not law.” 


IT’S A ROYAL PREROGATIVE 


The executive branch as of now has no such specially privileged right of 
privacy as against the people, their Congress or their courts. The claim to one 
harks back to royal prerogative~ and is made in a land where there is reason 
to believe, the people have done something more than merely to change their 
kings. If such a privilege ought to exist, let it be sought forthrightly by amend- 
ment of the Constitution or in legislation by the Congress inasmuch as “The 
founders of this Nation entrusted the law-making powers to Congress alone in 
both good and bad times. It would do no good to recall the historical events, the 
fears of power and the hopes of freedom that lay behind their choice.” * Any 
such privilege should depend by law on the nature and circumstances of the 
record, paper, or information involved and not upon the status (as being in the 
executive branch or exercising executive functions) or the will or the discretion 
or the caprice of the official happening to have custody. No such servant of the 
people should be judge in his own cause.” 


2 Congressional Record, House, March 10, 1958, pp. 3280—3286 (Meader) ; 39 George- 
town Law Journal 563 (Collins, 1951); 40 Harvard Law Review 153 (Landis, 1926) ; 
Committee on Government Operations, The Right of Congress to Obtain Information 
from the Executive and from Other Agencies of the Federal Government, April 27, 1956. 
Special Subcommittee on Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce, Memorandum of Law, Staff Report, October 17, 1957. 

266 Yale Law Journal 477 (Bishop, 1957). See also matter cited in Note 20. 

22 Cross, The People’s Right to Know Legal Access to Public Records and Proceedings, 
pp. 23-24. The late U. S. Supreme Court Jackson, himself a former Attorney General and 
author of one of the Opinions often cited re “executive privilege,” referred to them as 
“partisan advocacy” in Youngstown Sheet & Tube Co. v. Sawyer (343 U. S. 579, 649, 
note 17 (1952) ). 

3 59 Yale Law Journal 1451 (Berger and Krash, 1950); see also mattera cited in 
note 20. 

2 Youngstown Sheet € Tube Co. v. Sawyer (343 U. S. 579 (1952)). 

* VII Wigmore on Evidence, 3d ed., sections 2377a et seq. 











